
COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 43/CR/Jun11

in the matter between:

The Competition Commission . Applicant

| and

NTK Limpopo Agric Beperk | Respondent

Panel : A Wessels (Presiding Member), M Mokuena (Tribunal

| Member), and A Ndoni (Tribunal Member)

Heard on > 09 November 2011 ,

Decided on : 09 November 2011

Order

The Tribunal hereby confirms the order as agreedto and proposed by the
Competition Commission and the respondent, annexed hereto marked “AY. |

- Presiding Member
A Wessels

Concurring: M Mokuena and A Ndoni
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_IN THE COMPETITION}RIBUNAL OF SOUTH AFRICA»
HEED IN PRETORIA =

oe ; éut . ct case No.‘43/6Risunt+
aa 4 nn oa ec Case No. 2009Mar4349

ah

wt .

In the matterbetween: ‘ a o mh

THE COM PETITION COMMISSION ec tts orien Applicant”

and : : : . ; \ 7 awe ae oe ,
e* . a . ste 6a wut ai

NTK LIMPOPO AGRIC BEPERK, = "46th Respondent

Bano BY:agaTHE COMPETITION commissic icant :
in re. .

and

AFGRI OPERATIONS LLIMITED . | 4% Respondent
SENWES. LIMITED . ' -2"? Respondent -
NWK LIMITED. - | 3" Respondent
OVK OPERATIONS LIMITED Ce 4" Réspondent
SUIDWES (PTY) LIMITED . ' 5" Respondent
VRYSTAAT KOOPERASIE BEPERK — 6 Respondent |
OVERBERG AGRE(PTY) LIMITED 7" Respondent —
DIE HUMANSDORPSE KOOPERASIE BEPERK 8 Respondent —_.
SENTRAAL-SUID KOOPERASIE BEPERK : g" Respondent |
GWKLIMITED . 10 Respondent
KAAP' AGRI BEDRYF LIMITED 11" Respondent

*MGK BEDRYESMAATSKAPPY (PTY) LIMITED - 42" Respondent
TUINROETE AGRI'BEPERK 43" Respondent
MOREESBURGSE.KORINGBOERE (EDMS) BEPERK 14" Respondent
TWK LANDBOU BEPERK | 45° Respondent —
NTK LIMPQPO AGRIC BEPERK ] 16" Respondent
THE GRAIN SILO INDUSTRY (PTY) LIMITED 47°" Respondent

CONSENT AGREEMENT iN TERMS OF. SECTION 49D READ WITH SECTION
58(1)a)iii) and 58(1)(b) OF THE COMPETITION ACT, 1998 (ACT NO. 89 OF 1998), AS

AMENDED, BETWEEN THE COMPETITION COMMISSION (“THE COMMISSION”) AND

NT LIMPOPO AGRIC BEPERK (“NTK”), IN RESPECT OF AN ALLEGED.

CONTRAVENTION OF SECTION 4(1)(b){i] OF THE COMPETITION ACT, 1998B (“THE
ACT”). a



The Commission and NTK hereby aigree that application be made to the Tribunal for the
confirmation of this Consent Agreement |in terms of section 58 (A)(ayiii) as read with section

58(1)(b) of the Competition Act, 1998 (Act No. 89 of 1998), as amended, on the terms set

out below:

1.1.

42.

1A

16.0059

Definitions | a

For thepurposes of is céngont Agreement the following definitions shall ‘apply:

“Act theans the¢Competin Act, 1998 (Act No. 89 of 1998) as amended,

“Commission‘means ‘the Competition Commission of ‘South Ato, a
‘ ant statutory body.‘established in terms of section. 19°‘of!‘the Act, with its

piincipal place:of business at 1 Floor, Mulayo Buildinig ‘(Block C), me ati

“Campus, 17 Nsinies Street, Sunnyside, Pretoria, Gatiteng;, |

“Cominissioriee meanss the Commissioner of the. Commission, appointed
| in teims of séelion 22 of the Act;

i .
1

ae ‘Complaint means the complaint under case Aumber 2009Mar4349

. initiated by the, Commissioner in terms of section 49B of the Act, including

) a, complaint concerned with allegations of price fixing in terms: of section

rao) of the Act initiated on 17 March 2009 as. well as an expanded

| “initiation on 25. May 2010 after the decision was made to include all the

membérs and shareholders of the Grain Silo Industry;

“Consent Agreement” means this agreement duly signed and concluded

petween the Commission and NTK; : :

“Grain Silo industry (Pty) Lid”is aprivate company duly incorporated |in
“acordance with the company laws of the Republic of South Africa, having

‘its registered offices at Lynwood Corporate Park, Alkantrant

. Street,“Lynwood Manor, Pretoria, Gauteng. The GSI represents its _
“members in public forums wherein matters related to the storage and

'. trading: of grain and oilseeds are discussed and provides specialist |

— iresearch services that members may request on an ad- hoc basis. The GSI.

r represents its constituent members in interactions with the Agricultural

Products Division of the Johannesburg Stock Exchange (the "APD"

previously “SAFEX").
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1.7. 7 /NTK” meals NK Linipope Agric’ Beperk, a > company registered and
.Mes cooidance with the laws of the Republic of:‘South-Africa

ién ‘huinber 1980/008384/06' and with. its registered

office, lin the.Atemative its main place of bustiess, at 84 Linipope §Stfeet,

incorporated

with fegist

os Modirtotle, Lope ‘South Africa.
ana

vvwe wwe

18. : “yt aspattermeansnathetCommission andSNTKS:
1.9. e \ i‘ .Jpesindonbests it purposes of this seen NT:

4.10. . . * ;nts Respondents one (4) fo seventeen an described :
ae above 4 . | ,

AAt - eager aii the South African Futures exéhange “which .
established to. provide market participants: with a price determination.

mechanism and a price risk management facility through which they’ can
"manage their exposure to adverse price movements in the: underlying

commodity. a

1.42. - , “Tribuinat means ihe Competition Tribunal of South Attica, a. statutory
| boily established |in terms of section 26 of the Act, with, its principal place of

‘pusiness ‘at 3° Floor, Mulayo building (Block C),-the dti Campus; ‘77

_Meintjies Street, Sunnyside, Pretoria, Gauteng,

8. ; ce The Goriplaint and Complaint Investigation

Operations Limited (“Afgri"), Senwes Limited (“Senwes’), Noord-Wes

Kodperasie Limited CNWK’), OVK ‘Operations Limited (C‘OVK"), Suidwes

(Pty) Limited (Suidwes"), Vrystaatse Kodperasie Limited (‘VKB”) andthe

‘Grain Silo Industry ("GSI") regarding, inter alia, alleged price fixing in

~ respect of the determination of grain storage tariffs in contravention of

section 4(1)(b)(i) of the Act. ;

2.2. _ The investigation revealed that the storage rate is agreed , to and assented

- 24... ‘On47 March 2009 ‘the Commissioner initiated 4 complaint against Afgri

_ to-not only by the entities against whom the original complaints initiation,
was made, but by all members and shareholders of the GS/. In the

circumstances, on 25 May 2010 ihe Cortirhissioner expanded :“the
investigation and subsequently amended its initiation statement on 124

C . 2011 to include all seventeen (17) respondents. = 5 i |
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2.3.

2.3.1.

2.4.

190:

2.4.1.

2.4.2.

2.4.3.

v2)

_ tariff proposed by GSI was agreed to and assented to by all of

PAA VLYETRELUPFI WEAN AVULUCS LeU {' ‘ok L Lost (14 Kgvuvr vue

done 4iar‘application throughout the Republic ‘The’ first to sixteenth
respondents are ait former cooperatives who own: grain storage silos
and provide éther agricultural services and are coriipetitors in the ,
marketfor grain storage.
i

The Ghmmission found that:
x:

icob ote ey et Ag Lh : vette.

. Notwithstectg the fact that they. are "competitors, the “fitst {0
sideenth respondents are all shareholders or metiibers of the’ GSI.

| =. -Althioughr the GS/ is a private company, it ariounts fo an industry

os;"association for. Members of the grain storage industry. SAFEX placed

; , : thie onlis for the determination of the storage rate ‘on the GSI on the

: wn basis that. i had the necessary knowledge and understanding of the ,
; costs involved . in providing storage. Until 2008, SAFEX requestéd a

standardised tariff from the GS/ on an annual basis. in 2008, as is set

"gut below, the GS} declined to provide the standardised storage tariff -

to SAFEX any longer on account of the Comrmission’s contentions

that it and its members were contravening section 4(1)(b)(i) of the

Act.

it was the GS/s technical committee that was fesponsible for fixing

©. the daily storage tariff on behalf of the GS/ and its members for

purpose of recommending a daily storage rate to SAFEX for use in

respect of SAFEX traded contracts. In response to requests from-

SAFEX, ‘the GS/ consulted its shareholders. The stiareholders

- -submitted individual proposals as to the appropriate storage “rate to

"GS These rates were collated and evaluated by” the GSI's

technical conmhittee, the members of which ate from competing ‘sila

- ‘companies. The technical committee then decided on a rate and this

| was then submitted to SAFEX on behalf of GSI and its shareholders.

The essence of the conduct complained of is that the daily storage
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the respondents Given that the “ist to sideénth’‘éspondents are
- all competitorsin the provision. of storage seivices, the” joint

determination (or the daily storage.tate amounts foprohibited price

2.4.4. - The’ rianner in:which the SAFEX storage tatiff isdeterinined |is, in,the
Gothmissign’s‘SiView, restrictive of cofripetition, In addition’ ts agreeing
to’ the’ SAFEX rate, the respondents exchanged” detailed cost
informationne _ _

25.07) of The CBrimission took a decision to refer to the Tribunal its complaint that
| is descritied above. |

3. - Statement of conduct by NTK

NTH:aiimits ihat it paiticipated, as a member of the Gsi, in the fixing of the
daily | grain storage tariff recommended fo SAFEX in contravention of
séction 4(4}(b)() of the Act as described above.

A Administrative Penalty

at Having ° regard to the provisions. of sections’ 58(1)(a)(ii) as‘ read with
. séctions 59(1)(a), 59(2) and 58(3) of the Act, NTK atcepts -“that a

contravention. of section 4(1)(b)(}) may lead fo the imposition of an.

adininistrative penalty where the Tribunal deems it appropriate.

4.2. _ * The parties have agreed that N7K will pay an administrative penalty in the

amount of R 189 854.66. |

43 This amount constitutes 4% (four per cent) of thé total grain'silo storage
| turnover for the 2009 financial year; ee

4.4, | NTK will’ pay the amount set out in paragraph 4.2 above to the

“Commission within 10 {ten} days of confirmation -of this ‘Consent

Agreement by the Tribunal. | | .
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Or: | AgiesmentEoncerning Future Conduct
33) r

© Sed : . NTK agrees ta fully cooperate with the Commission in: relation to the
ptosecution of the complaint referral. ‘Without ieniting’‘the generality of the
foregoing, NTK specificaily agrees to:

BAe ao Testify in the complaint referral (if any) in’“respect of alleged
contraventions covered by this Consent Agreement; arid

' . 5.4.2. ‘To the extent that it is in existence, provide evidence, written or
otherwise, which is in its possession or under its control, concerning

the alleged contraventions contained in this Consenit Agreement.

5.2. NTK agrees that it will in future refrain from the provision of contractual
undértakings that have the potential to constitute contraventions of section

4(1)(b) of the Act.

5.3. NTK shall continue with developing , implementing and: monitoring its
competition law compliance programme _ incorporating”. corporate

governance designed to ensure that its employees, management, directars
and.agents do not engage in. future contraventions of the Competition Ac

In particular, NTK shall: : Lo
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5.3.4. | continue fo implement a competition policy ‘and compliance

| programme; "7 a

5.3.2. continue fo provide training on competition law ccmipliancs on issues
particule relevant to NTK and its employees zaridd officcial;

-g
i
’ *

663.30 | update the coifipetion policy and training ainnually ater coniitiation
of this Cofisent ‘Order and continue to do so or an arinual basis to

ensure ATKs gontinued compliance with the Act

5.4. _ NTK shall subi a Gopy of its compliance programme tothe Commission
within 60 days of the date of confirmation of the Consent Agreement by

the Tribunal. =. : °

6. Full and Final Settee:

This agreement, upon‘contifmation as ann order by the Tribunal, isentered into in
{ull and final settlement and concludes all proceedings between the Commission

_and NTK relating to. any alleged contravention by the Respondents of the Act,
namely the fixing of the daily grain silo storage tariff that is the subject of the

Commission’s investigation under case no. 2009 MAR4349. |

Dated and signed at Pop: we (le on the 20 day of Sgoren bbe 2011.

For NTK

KzA tes

_ Chief Executive Officer

ed at Kedron onthe 5 dayof Oh) “2041.Dated ane

com pptijon Commissioner


